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CHILD SUPPORT (ADOPTION OF LAWS) AMENDMENT BILL 2014 
Second Reading 

Resumed from 19 November. 

MR J.R. QUIGLEY (Butler) [12.16 pm]: I rise as the lead speaker for the opposition to indicate our support for 
the Child Support (Adoption of Laws) Amendment Bill 2014. Nonetheless, the passage of the bill through the 
chamber should not go without some comment about what the legislation says and particularly what it does not 
say. The bill is another in a string of these sorts of bills that play catch-up with commonwealth law in relation to 
both the Family Law Act of Australia and the Child Support Agency of Australia. Forty years ago, when the 
Whitlam government, specifically its Attorney-General, the late Hon Lionel Murphy, QC, was introducing the 
reform of no-fault divorce in the Family Law Act, this Parliament, for some inexplicable reason—I think on the 
question of state rights—would not make reference to the commonwealth, as the other states did, of some powers 
under the Constitution to support the Family Court Act. WA was the only state in Australia to institute its own 
Family Court. Similarly, with the advent of the Child Support Agency, there was a national scheme for the 
collection of child support for the children of a marriage, which relied on an assessment by the Child Support 
Agency of the income of the non-residential parent. The sum struck to be the child support payment was 
deducted directly by the Australian Taxation Office and collected as child support to save people—from my 
experience in legal practice, it was women in 90 per cent of cases—the onerous task of trying to chase errant 
spouses around Australia in an attempt to collect child support. That would be done centrally by child support, 
which was a reform of the Keating government. This meant that the Family Court Act applied only to people 
who were married. That situation was somewhat rectified by the Gallop government, which passed legislation to 
give de facto couples or people who had been in a de facto relationship the right to go to the Family Court if they 
had resided in a de facto relationship for two years or more. At the time, as I recall, that reform received 
opposition in this Parliament from the then opposition. I could not understand why, unless it was on the narrow 
ground that it was somehow diminishing the sanctity of marriage. What was left behind, of course, was child 
support for children either of a de facto union or children who had been born to a woman who was not in 
a relationship at all—an exnuptial child—but where the child’s father, as in almost all cases, is known. Those 
children did not fit within the new regime and required legislation to be passed by this Parliament to bring those 
children within the national scheme so that child support could be collected by the national agency. I submit that 
what should have happened and what should happen right now is that this Parliament should urgently avail itself 
of the provisions under the Australian Constitution to refer these powers to the commonwealth—that is, child 
support for children who were born outside a marriage—so they will be treated in the same way as children born 
within a marriage. In that way, this Parliament would not have to go through this sweeping-up exercise all the 
time. When the national legislation changes in relation to children, Western Australia has to chase around, if 
anyone thinks to chase around, to amend the legislation in Western Australia to protect children who were born 
outside of a marriage. 

If members read the second reading speech and the legislation, the bill has only two operative clauses—clauses 
4 and 5; the rest are the short title, long title et cetera—that sit within two pages. The bill is entirely 
uncontroversial because it seeks to put children born outside of marriage in the same regime for the purposes of 
child support as those children born within marriage and who are already covered by the national scheme. If 
members read every word of the legislation, it gets messy. It speaks loudly of the need for this Parliament to 
refer these powers to the commonwealth under the Constitution. Child support used to be assessed on the 
September quarter figures of the Australian Bureau of Statistics national wage figures, which were then used to 
strike the rate at which the person who will be paying child support would have to pay effective 1 July, because 
by 30 September the September quarter figure would show the relative increase in wages from the start of the 
year. That was a problem, because in 2012 the Australian Bureau of Statistics decided that what it was doing was 
too expensive and unnecessary, so it would no longer publish quarterly figures and it would no longer publish 
the September index; the ABS would only publish figures in June and December. Members might feel that is 
easy to understand, and so it is. However, the commonwealth Parliament then had to pass legislation back in 
2012 to reflect this change, because once the September index went, the whole scheme became irrelevant 
because there would no longer be any applicable index, as prescribed in the legislation. That was fair enough. 
This change was to apply from 1 January 2013. The commonwealth passed the legislation, and this Parliament, 
playing catch-up as we always are, as messy as it is, in 2012 passed another act that is very similar to what we 
have before the chamber today—the Child Support (Adoption of Laws) Amendment Act 2012. It was also 
a relatively short piece of legislation seeking to play catch-up to the commonwealth once the September index no 
longer existed. It is very interesting to read that legislation; it is one page longer than this bill, so it is not 
a lengthy read, but interestingly section 2 reads — 

(1) Sections 1, 2, 3, 4, 5 and 6(1) come into operation on the day on which this Act receives the 
Royal Assent. 
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(2) Unless it is deleted by section 3(1), section 6(2) comes into operation on 1 January 2013. 

That is the same as the commonwealth act. Section 2(3) reads — 

Unless it is deleted by section 3(2), section 6(3) comes into operation on 1 July 2013. 

Sections 3(2) and 6(3) in the 2012 act are very similar to clauses 4 and 5 in the current bill, but section 3, 
“Conditional deletions”, of the 2012 act states that if after 1 July 2012, which is after the passage of the bill, but 
on or before 1 January 2013, an amendment is made to the commonwealth act, the 2012 act is deleted. That is 
exactly what happened. In December 2012, the commonwealth made a further minor amendment to the 
commonwealth act. That meant that under section 3 of the 2012 act, the 2012 amendments were automatically 
deleted. What has this meant?  

That has meant that the act that was meant to give effect to changing the September index to the June index by 
which parents were assessed for child support was deleted and there has been no index for the last two years. 
I have inquired as to what has been happening with child support for mothers or parents who are the primary 
carers of children. I have been told that the federal agency has been assessing child support and the 
Australian Taxation Office has made deductions from a person’s wages as if the 2012 act was in force. In other 
words, it has been doing it without legislative warrant. As I said, section 3 of the 2012 act was the automatic 
deletion section that deleted the operative provisions of the 2012 act if there was further amendment to the lead 
legislation in Canberra, which there was. I do not know whether this has caused a problem or whether it has been 
challenged anywhere, but this just shows tardiness. 

This government is not under legislative pressure. As was pointed out in the newspaper today, this year we have 
seen the lowest number of pieces of legislation passed through Parliament, even during the war years. This 
crucially important piece of legislation did not come before Parliament in the last two years, and I can see why. 
It has just been overlooked. Generally, in my electorate—not exclusively, but in the overwhelming number of 
cases—the mother, who is the supervising or residential parent, has been left exposed. They may still be 
exposed. Who knows? As I said, all those assessments relating to child support for Western Australian exnuptial 
children from 1 January 2013—nearly two years ago—have been made on the basis of an index that does not 
exist or have been made on the June index of the Australian Bureau of Statistics when there was no legislative 
mandate for the Australian Taxation Office to make the deductions. 

The legislation before the chamber this afternoon is perhaps deficient in that it also should have included 
a clause ex post facto. There has been talk about children of de facto unions. There has been a de facto collection 
of child support in relation to exnuptial children. To make it de jure—to make it lawful—we should have 
included another clause in this bill that retrospectively validates what happened during the period that this 
government failed to bring this legislation before Parliament. The government should urgently put another 
operative clause in this bill validating all those assessments struck between 1 January 2013 and the passage of 
this bill so that no-one can resist them—we do not know whether they have all been collected—and they are 
bulletproof. Overwhelmingly, these single mothers should not be left so exposed by this government, which 
espouses family values. That is the first thing that the government should be doing in this legislation. It should 
pause and race in another clause to validate all that, and not just do it on a wing and a prayer. 

It is remarkable that there is no hint of any of this in the second reading speech. I went to the briefing, and there 
is no doubt that the people there all knew. The parliamentary secretary might not have known, but they knew. 
They probably kept it from her as well and it probably came as a surprise to her. I said that I was sorry to bring 
them all the way downtown. I told them that I had read the bill and the second reading speech and there was one 
thing I wanted to know. They said it had all been done without lawful authority. That is the first thing. There 
should be retrospective validation to protect these parents who have been receiving child support, which clearly 
has been levied without legislative authority. That is why the bill is before us today. 

This bill speaks loudly of the urgent necessity to refer these powers to the commonwealth. The state of 
Western Australia wants to play no part in the collection of child support or the assessment of child support. 
Every time the commonwealth moves on this, we pass a one or two-page bill to say “us too”, which we are doing 
this afternoon. This legislation silently speaks of that almost urgent need to make this referral. We believe that 
this referral of power should also be made to the Family Court, but that is another matter. Why should we be the 
only state in Australia still maintaining a Family Court? We do not get to say anything about marriage following 
the High Court case involving New South Wales. It is clear that marriage is the exclusive province, 
constitutionally, of the commonwealth. For example, we could not pass a law in this state for same-sex marriage 
because it is constitutionally beyond this Parliament’s jurisdiction. Why should we even have our finger in the 
pie in the Family Court? We have no part of what is a marriage and, along with every other state in Australia, we 
think that should be referred to the commonwealth as well. It is not a state rights issue. Back in the 1970s, 
a conservative government in WA thought that the Family Law Act, as introduced by the late Lionel Murphy, 
was diminishing marriage because it was taking away fault-based divorce, which was a dreadful thing. I was 
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a practitioner in those days. I do not want to go back to the humiliations that people suffered during fault-based 
divorce proceedings and the necessity for discretion statements to tell the judge about their whole sex life. It was 
an awful, messy, humiliating and degrading experience for most people to go through, yet Western Australia 
wanted to maintain jurisdiction over it on a state rights issue, which I could never understand. Perhaps I digress 
because this is not about the Family Court; it is about child support.  

I have made these important points on this legislation, and we will not be going into the consideration in detail 
stage, because there is no need to bring the minister to the table to question her about the operative clauses—the 
parliamentary secretary, I am sorry — 

Dr A.D. Buti: A minister soon! 

Mr J.R. QUIGLEY: A minister soon, we hope—deservedly. 

There is no need to bring the parliamentary secretary to the table, because the law speaks for itself. There would 
be no need for the government to bring in this bill, because we already have the 2012 law, were it not for the fact 
that the deletion clauses in the 2012 law deleted the law. That has left all the mothers and all the supervising 
parents hopelessly exposed. It is not good enough that this government has left them in that position for the last 
two years. Therefore, the opposition will not stand in the way of delaying these important amendments. But we 
want to hear what the government intends to do to protect people who have been receiving child support or have 
applied for child support during the last two years when there probably has not been a legal basis for that. 

MS A.R. MITCHELL (Kingsley — Parliamentary Secretary) [12.41 pm] — in reply: I would like to thank 
the member for Butler for his comments and for the support of the opposition for the Child Support (Adoption of 
Laws) Amendment Bill 2014. The Attorney General and his office are certainly very much aware of the points 
that the member has raised and very much in agreement that this is not the best way to operate, and it is not the 
way we want things to operate, and therefore we need to make sure that we get that process underway. The issue 
of the referring powers, which the member mentioned on a number of occasions, is something that the 
Attorney General himself has mentioned in the other place. The Attorney General has said that he is looking at 
how that can be rectified, and whether that is the best option or whether there is another option. He said during 
either the second or the third reading debate in the other place that he is seeking to prepare a cabinet submission 
so that the matter of referral powers that the member has addressed can be sorted out quickly. The last thing we 
want is for children in this situation to be affected or the responsible parent to be affected by not having the 
funds that we know are required. 

The second matter that the member for Butler raised is about the current situation. I can let the member know 
that there have been discussions between officials of the Attorney General’s department and their opposite 
numbers in the relevant commonwealth agencies, but so far there has not been agreement on the appropriate 
confirming legislation that would be required, or on whether the legislation that is required is a matter for this 
Parliament or for the commonwealth Parliament. As soon as we get some agreement on that, that matter can be 
attended to. In fact, it was intended to include in this bill any required Western Australian measures. The 
member said that we have been waiting a long time for this to happen. We would have liked to have got this in 
sooner. We were trying to get a resolution on what to do with the situation that the member has raised with 
regard to the assessments that have been made thus far. Therefore, when it was determined that we would not be 
getting agreement imminently on this matter, it was decided to proceed with this bill. That is why the member’s 
concerns about the assessments have not been dealt with in this bill. That means that once agreement has been 
reached with the commonwealth on confirming exnuptial assessments made from 1 January 2013 to date, 
Western Australian legislation will be required to confirm those assessments; and, if necessary, that will be the 
subject of a separate bill. 

The two matters that the member referred to are important. They are certainly matters that the Attorney General 
is very cognisant of, and that the Attorney General and his office are acting upon, and we look forward to 
resolving them as quickly as possible for the benefit of all concerned. 

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

MS A.R. MITCHELL (Kingsley — Parliamentary Secretary) [12.44 pm]: I move — 

That the bill be now read a third time. 
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MR J.R. QUIGLEY (Butler) [12.45 pm]: I shall not take long. The parliamentary secretary said in her response 
to the second reading debate that the matter of concern that I have raised—that is, that there has been no 
legislative warrant for the assessments—will be addressed in future legislation. That is a concession, of course, 
that there has been no statutory basis on which to make these assessments, and that the Attorney General is 
inquiring into it, and as soon as the government can work out how to do it, it will do it. In relation to the referral 
of powers, the Attorney General has also said that that is a good thing, and he will have an inquiry into it. I have 
to say that the Attorney General should also be appointed the minister for inquiries, because he does not make 
any decisions but just has inquiries. 

Dr A.D. Buti: Yes, such as the domestic violence inquiry. 

Mr J.R. QUIGLEY: Yes. Let us go through the inquiries. We now have an inquiry into the referral of these 
powers to the commonwealth. The Attorney General will not make a decision on how to validate the assessments 
that have been made so far; he wants an inquiry. We came to this Parliament and suggested a simple amendment 
to the Criminal Law (Mentally Impaired Accused) Act, because of the excessive time that mentally impaired 
accused had to spend in custody on declaration—an amendment that the Chief Justice wanted—but that was not 
sufficient for the Attorney General; he wants an inquiry. The Attorney General also wants an inquiry into the 
equal opportunity legislation. This government is gridlocked by inquiries in the Attorney General’s office. It is 
hopeless. 

Dr A.D. Buti: Member, I think the government has had more inquiries this year than it has passed legislation! 

Mr J.R. QUIGLEY: That is probably right. What we have been told about the two important matters I have 
raised is that we will have an inquiry. This Attorney General will go down in history as the Attorney General for 
inquiries. He does not make decisions. All he says is, “Let us have an inquiry into that.” It is known all over 
town and throughout the profession that no-one can get an answer out of the Attorney General. I take it from the 
parliamentary secretary that she is sincere, and that as soon as possible the government will bring in legislation 
to validate the assessments that have been made. I accept her sincerity in saying that. But that will not be before 
the Attorney General has another interminable inquiry. It is hopeless. 

Question put and passed. 

Bill read a third time and passed. 
 


	CHILD SUPPORT (ADOPTION OF LAWS) AMENDMENT BILL 2014
	Second Reading
	Third Reading


